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Owbill being Tackſman of Littledean's Eſtate, for 11. years for a Tack- 
duty of 6000. ' merks yearly. The Tack contains a Proviſion that ei- 
ther Party might be free at the end of each Three years, upon In- 

timation at Candleſmaſs, preceeding the Removal. : 

| , SBowbill having Poſleſled 6 years ; there is no Controverſie- anent the 
firſt Three years Tack-duty which are Diſcharged ; but being Charged for the laſt 

Three years Tack duty, he pretends no true Payment to have been.made, furder 

than of 3o0o0o {be or thereby, but he exhauſts thereſt,and claims a conſiderable Bal- 

lance on the following Grounds. . _ re ws vo 
He claims 9cdo and odd Pounds of Reſts in the Tenents hands during his Tack, 

without any better Inftruction than a Decreet in Abfence holding the Tenents as 

confeſt, recently Suſpended, and never Diſcuſt,. and all upon this Reaſon that his 


LO 


Tack was Broken to him ; and Littledean Intruded upon bis Poſſeſſion at Whirſun- 
day 1688, and for this good Reaſon he would pay Littledean with the pretended 
Reſts in the Tenents hands. 4 ee roo 

The Debate hath not been very accurat upon this Point, :nor hath there been a- 
ny thing clearly, or diftinaly determined, but the Sum of all was this, Litzledear 
alleged. 1. :Thathe had made due Intimation to Bowhill, at Candleſmaſs 1688, con- 
REAR = - 

Bowbill Anſwered, that the Intimation was not made to him Perſonally, but at 
the Houſe of Szeip, whereas his Dwelling-houſe was then at Kel, DR 

Littledean controverted the Point of, Fa as to his Dwelling-houſe ; and furder 
alleged that he had Voluntarly Removed. * — — To 

' The Lords allowed a mutual Probation as to his Dwelling-houfe ; and likeways 

allowed Littledeen to Prove his Voluntary Removing:  o PE. 
Bowbill Proved his Reſidence at Kelſo ; and. Littledean led a ſufficient Probation 
to Inſtru& his Voluntar Removing, as ſhall be hereafter-mentioned. 


. 


 Butthe Cauſe being called when neither Parties Procurators were ready, there 
was a Debate not dofs to the Purpoſe,which was . not Minuted by the Clerk,but 
there is an Interlocutor upon the Debate, by whichthe Lords found the Intimation 
illegal; and the Voluntar Removing not ſo Proven as to abandon the Tacks  _ 
.- Aﬀter Pronouncing - this Interlocutor, there was a Petition preſented b 
Littledeen Reclaiming; which being remitted to my Lord Fountainhall and Reported, 
the Lords granted Commiſſion to the Sheriff-depute of Berwick-Shire to call theTen- 
nents to an Account of what Reſts were in their hands, and co,whom they . Payed, 
by which Interlocutor the Relevancy was left intire. in 

"The Commilfon wes not equally Executed by the Sheriff-depute; but the ſame 
being Reported, and the Cauſe called, Littled:as did ſtill infift that Bowbil! ſhould 
be Lyable, in fo far ashe had not Inſtrudted Payment of his Tack-duty. _ 

It was aliedged - for Bowbil, that Littledeay having legally broke his Tack, and 
thruſt himſeif into the Pofleflion ar bir/undsy 1688, and thereby hindred him © 
have Acceſs to the Tennents, he.is obliged to take the Reſts of che Tennents, off 
 Bowbhills Hands, as the fame are liquidat by a Decreet before the Sheriff of Ber- 


wickz and further alledged, that this Point was already Derermined by the Lords 
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and che whole orher Tenents pay-chelr Rents to him, if he bad rlioughe fir; 


gs: 64 us HI | EE 
by their Interloquitors finding that Litzledeans Tntimation was illegal, and that 
Bowhills voluntar Removing, was not ſo Proven, as to Abandon the Tack. 
It was Anſwered for Litthdeay, 1. That Interloquitor proceeded upon a De- 
bate little to the Purpoſe, when neither Party were prepared, and the Clerk Mi- 
nuted nothing, becauſe truly the Debate was not underſtood. | | 
' 2. The Interloquitor was not appoſit to the Purpoſe, for Littledeans Allegiance, 

that the Removing was voluntar, which he proved, and the Lords Interloquitor 
implies ſo much : But what is added, that his voluntar Removing did not infer an 
Abandoning of the Tack, was far from the Purpoſe, not that Litzledean doth in 
leaſt refle& upon the Lords, but becauſe truly the Debate was undertaken, when 
the Advocat on neither Side had any clear View of the Cauſe. | 

2. There was a Bill reclaiming againſt that Interloquitor, whereupon it was 
taken of the File, and a new Conimiſlion granted to the Sherift-Depure, which 
did not determine the Relevancy, bur left it intire ; whereas, if the ſaid Interlo- 
quitor were of the Import, as is .alledged, and if it had not been taken off, it 
would have Terminat the Cauſe. | | 

Littledean doth therefore reſume the following Grounds of Law, why the ſaid 
extravagant Article ought not to be allowed, which are unanſ{werable, and ever 
competent before a Decreer, viz. 1. Effo the Intimation to Bowhill was not for- 
mal, yet an Intimation was truly made at Candleſmaſs 1688, conform to the Tack, 
and this Intimation came to Bowhills Knowledge, which the Lords muſt be firmly 
perſwaded of, becauſe being at the Bar, when it was aſſerted, he or his Procura- 
tors had not the Confidence to deny the Matter of FaRt, though Litledean will 
not fo far lead him into Temptation, as to require his Oath. | 

2, Bowhill was formally Warned, Perſonally, and at the Paroch-Church fourty 


days before Whitſunday, as appears by the Precept and Execution of the War- 


ning. 
| ng Bowhill did actually remove his Cattel and Servants, off the Lands of Downes 
in his own proper Pollefſion, preciſely upon the day, upon which he was Waege- 
ned to remove, which is clearly proven by the Depolitions of his own Servants, 
and other Witneſles. 
4. He never in the leaſt attempted to return with his Goods, 
5. He never did infiſt againſt any of the Tennents, for the Rents of ſubſe- 
uent Years, nor ever Complained of any Injultice done in Removing him, nor 
fgnified directly or indireRiy,: that he Reckoned himſelf thereby Injured, cill four 
or five Years after, that he gave in an extravagant Article of Diſcharge at Ran-. 
dom, which now he ſupports upon Notions, he had not Dreamed of before. 


Theſe Quilifications do fo clearly demonſtrat his acquieſcence, and volun- 
tar Removing, that ſuppoſe the Queſtion co be determined by the Lords, 
were whither he could yet retuta to enjoy, the furder benefit of his Tack, 
if it were not expired, It were not poſſible, rhat the Lords, or any juſt Jadge 
could Repon him te poſſeſſe z but thatis not the preſent Queſtion, be caries 
the matrer furder, and that upon that imaginary breach ot his Tack, he hath 
the impudence todemand Allowance oj 95-0 14. of pretended reſts in Ten- 
ents hands, as if torſooth, this manner 0! Removal had incapacieat him, is 
uplite the Tenents Rents, for Terms preceeding his Removal. 

The Pretence is far carried on by his confidence, joyned with Little-deans 
negligence, bur atter RefleQion, it is. amazing to think, that che manner of 
Bowhils Remoyal, voluntaror unveluntar, Legal or Violent, ſhould have 
any manner of influence in the Compr and Reckoning for preceeding.years g 
For, putthe caſe, that Bowl4il/ had been Removed by open force and violence; 
mot only trom a pare, but trom-the whole ſubjeRt ofthis Tack, io the Yeac 
1688,. There are Legal Penacies for any ſuch violence, but why ſhould thae 
violence more deprive him from the Tack-duty of preceeding Yeats, more 
than it mighe cempence an extrinſck Bond of borrowed money, or work an 
other effe& he could imaging For there cannet be two things leſs connete 
than che manger of his Removal, and what he owed during his Polleſhog. 

Tt is tarder, and ſeperarim alleadged, tor Littledean, that all that is pre» 
tended by Bewhill, is, that he having removed from a (mall parcell of gronnd 


| ia his narural Poſſeſſioncalled Downers, Lictledeay parin 2 Tenent;inhis own 


place, ſuppoſe this were legal, what hindered Bowh;d to canſe that Tenent, 
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rime coming, nor give Z/rledean acceſs. to the Rent of that Tenent, or any 
other, unleſs the Removing had been found eicher volyntat, or acauiſced ro 
- Toallthis, Bowhill Anſwers nothing, but he oppans the Lords Intetloguj- 
tor» .by which he would gladly perſwade them, that the matter is determin- 
ed, and his Removing aot found yoluntar, hn FI 

2. Bewhill perceiving that Litz{edean intended to diſquiet his Poſſeflion, 
ani thac he had ſer the Lands, and would certainly uſe violence, he chought 
fie to avoid the ſtrugle, by Removing, bur never abandoned his Tack, 
3. Littledean in effect hindered the Tenents to pay their Refts, by Arreſt- 


ing in the Tenents hands, and Suſpending the Decreet againſt him, ſo that he - 


could get nothing. rs 
4. As to the removinghe pretended it was falſe. _ Pe re eo 
5, The Lords having appointed Witneſſes to be adduced before the Sheriff- 
Deput of Berwick , it was clearly made appear that L:itle-deer had intromet- 


ted with Reſts due by the Tennents to a great value, and having medled 


with the Reſt, he muſt be coniptable for all that was reſting 
It was replyed Bowhill may ſpeak with as much Perſwaſion as he pleaſes; but 
Little-dearn us politively avers that there is nothing in this matter determi- 


ned or elſe the laſt Commiſſion could not have been granted, and no In- 


1 terloquitor before a final Decreer, can exclude the above-writen ObjeCons, 
| which are undenyably relevant ro eleid his extravagant Claime. 
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2. It 15a rare pretence that Bowhi// removed voluntary, becauſe he kenew 
he would be removed by Force, Liitle-dean having ſet the Lands, But how 
did he know that Little-dear would have uled violence, Law can afford no 
ſuch Preſumption, bur Little-dean knowing that he had uſed an Incimation 
and a Warning, and that Bowhill did never ſignifie reluftaucy to remove he 
had good Reaſon to ſet the Lands, bur if he feared Violence why did henot 
proteſt, why did he not by ſome one Mean or another, attempt to retain his 
Poſſeſſion, or complain that it was taken from him, ſuch Apprehenſions or 
Inventions ex poſt faFo cannot be received to interpret the Deſign of his Re- 
moving, is there any thing more ordinary, then that Tackſmen having ej- 
ther the Benefit of Tacks or Tacit-relocation do remove voluntarly without 
Warning ; And yet no Tennent ſo removing wasever admitted to reclaim 
or crave Damnages becauſe he was not warned, and yet Bowhills Claime is 
leſs, for he was warned, and all the Complaint is a {lender Informalicy in 
the Intimation, which he might have got diſcuſt before his Removing, if he 
had not ac:uieſced: | a | I © 

As tothe 3, That Little-dear hindred the-Tennents to pay, it is falſe ; and 
the Term is circumduced for not proving it, and the Lords would take care 
not to take any of his Afertions upon Truſt. ol 

4. As to the Falſhood obkfed againſt the Warning and Executions, L;t- 
tel dean hath bidden by the ſame, and doth not expect that the Lords will ſuf- 
fer any RefleQion upon him or them, it Bowhil will infiſt to improve he may 
as accords. _ EE 

As to thelaſt Point, viz. that Litrle-dean intrometted with a great part of 


the bygone Reſts which is pretended to be proven by ' report of the Sherriff- 


Deputs Commiſſion. 


It is anſwered, there is no regard due to the Execution of that Commillion 


becauſe it is not fairly or equally done, and there is no legal Probation of 


Littledeans Intromiſſions adduced for theCommiſlion did appointan accompt 
to be taken of the Tennents Reſts, and by whom they were iutrometted 
with, whereby it appeared, the Lords were as willing to be informed of 


Bowhifl: Intromiffion as of Little-dean,. andchieſly to underſtand what was 


the extent of the Reſts. Yet 1. The Commiſſioner made no inquiry what was 
reſting by the Tennents, 2+ He did not inquire in the Terms of the Inter- 


loquitor who intrometted, but whether Littledean Intrometted. 3. William 


VVilſer 
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Wilſon the fixt Wirneſs having freely declared that he had payed to. Bowb;11 
and offered to exhibite his Diſcharge, the Commiſſioner would not mark thar 
tho Little-deans Procurators proteſted it ſhould bemarked, and the Proteſta. 
tion ismarked in the Report. 4. The Commiſſoner did notcallfor the Ten- 
nents Diſcharges,cither 'even inRelation to Littel-deersIntromiſſions, becauſe 


it is like the Tennents might depone more liberary for their own Exonerati- 


on then they could well prove : It is therefore alledged for Little-dear. 1. 
the Depoſition of ſingle Tennents anent his Intromiftion with Money-rene 
is not probative, noris that Point probable by Witnefles,tho there were con- 
curring Witneſſes,but Little-dears Receipt ought to have been produced, and 
whatever Recepts can be produced, he will allow them protazto. fi 
| 2, Irthe Commiſhoner had faithfully executed his Commiſhon, Bowhills Ins 
tromilſions with bygone Reis after his pretended removal wonld have been 
proven, and ifthere were need for it, that point can yet be proven, for tho 
Bowhill pretends, that after his Removal he never had acceſs to the Tennents 
nor meddled with any Reſts, nothing can be more falſe, and that pretence is 
tedargued by his own produQtion, partly by Litle.deans Receipr, being the 
15 Article of his diſcharge in theſe Terms, 1 Andrew Ker of Little dean, grants 
me to have received frow James Scot of Bowhiii, the Sum of 900 Merks- Scots, 
and that for the Corn now in Nenthorn Barn-yard, in the fore end of a greatey 
Sum betwixt him and me, whereof [ grant this Receipt. as witneſs written and ſubs 
ſcribed with my own hand, at Nea=thorn 10 July, 1689, Sic. ſab:ribitvr, An= 
drew Ker: By which Receipt, it is clear, that he drew the Tiend Cropt, 


1688, and put it inthe Barn-yard of New-thorn, and fold that Tiend to Lite 


tle.dean for gog Merks, how then can be pretend that the Tennems were not 
Tractable, or that. Little-dear reſtrained them, or how can it be ſuppoled 
that they would not as readily pay their Rents, as to ſuffer him ro draw their 
Teinds after kis Removal, and if he had not unjuſtly taken a Decreet at ran» 
dam he would have got better payment. 
And whereas it is firongly urged, that Litile-dears meddling with the Rents 
after the Removal, makes him lyablc for all the Reſts, 
It is Anſwered 1. Effo, the [ntromiſſhon were proven which is denyed, 
and that the ſame had been without any Right or Title, yet an Intrometer 


without a Title, is only lyable for what he Intromets, and there is neither 


Law orSenfe to urgethem farder, | | 

2. As Bowbil alledges, Lititle-dean Intrometted, ſo if the Commiffion had 
been fairly executed, Bowhills Intiomitiion would have been proven; with 
theſe Reſts, and why did he who Intrometted with a part and had Right to 
the whole, forbear to do Diligence for the reſt. | 

3. Little-dean being the Heretor, had right by Law to I[ntromet with his 
Tack-duty: either from the principal Tacks man or Subetennents, and ac- 
ordingly duting thc Tack, he was in uſe tointromety as is inſtructed by the 
5th, Atticle of Bowhills Diſcharge, in which he States ſeveral Receipts granted 
by L3itle-dear, and by his Lady to the Tennents before his Removal, which 
ſhews that he was in uſe, as it was reaſonable. to Intromet immediatly, and 


when te Compred with the Tennents, he took up Little-deans Receipts, and. 


got Allowance, | a 
Andlaſtly, all that Bowkill pretends to be payed of 12000 lib. as three years 
| Tack-duty, .being Zooo bib, and a great part of that to his Creditors; the 


were diſcuſt, or that he ſhould be fyned in the loſs ot all the imaginary efts, 
for no other Crime, but uplifting a part from his own Tennents, who were 
willing to pays 
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Lords willnot think it ſtrange, that Lzle-dean ſhould have had occaſion to. 
Intromet with ſome part of his Tack-:\uty from the Sub-tennets, as he had þeeq 
formerly in uſe todo, and it were aſevere penalty without all reaſon,*.if ati 
Heretor ſhould either be bound to live perquire till a Compt and Reckoning 
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